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OPTIONAL SESSION:  COMMON CHALLENGES AND DEFENSES IN 
A DWI/ALCOHOL CASE 
 
Session Objectives 
 
• Identify the main challenges and defenses in DWI cases. 
 
• Formulate responses to combat defense challenges. 
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Introduction 
 
An effort has been made to discuss only the most common defenses, therefore, 
not every issue discussed will be applicable in every jurisdiction and there 
may be issues unique to specific jurisdictions which are not included. Because 
of the variance in state laws, there are few case citations except to United 
States Supreme Court cases, state cases which are unique and represent a 
departure from the norm, or state cases which provide a clear illustration of a 
specific point. Always check state law before making any argument to the 
court. 
 
Each section identifies a defense.  Then there is a brief explanation of the 
issue, followed by the prosecution response. The section has “tips” which 
provide additional information and/or cautions. 
 
Many of these defenses will be raised in the context of a pre-trial motion to 
dismiss or to suppress evidence. As you review the material, it will often state 
whether the issue involves suppression or dismissal. For example, motions to 
dismiss are commonly based on lack of reasonable suspicion to stop the driver 
and/or lack of probable cause to arrest. 
 
Suppression motions seek to prevent evidence from coming before the court. 
 
Although the court does not dismiss the case if the suppression motion is 
granted, the prosecution may lose compelling evidence, making it impossible 
to proceed as a practical matter. Typical suppression motions involve the field 
sobriety tests, chemical test results, refusals and any statements made by the 
defendant. 
 
Reasonable Suspicion 
 
The officer lacked reasonable suspicion to stop defendant, or, after stopping 
defendant, did not have reasonable suspicion to detain them for further 
investigation. Therefore, all evidence after the stop should be suppressed and 
the case dismissed. 
 
Issue   
 
Stopping and detaining a driver is a "seizure" within the meaning of the 4th 
and 14th Amendments to the U.S. Constitution even though the stop is 
limited and the detention brief.  
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In Delaware v. Prouse, 440 U.S. 648, 99 S. Ct. 1391, 59 L. Ed.2d 660 (1979), 
the Supreme Court held that an officer must have reasonable and articulable 
suspicion of a violation of the law or that a driver is otherwise subject to 
seizure (as a fugitive, for example) before the officer can stop and detain a 
driver. 
 
In a motion to suppress for lack of reasonable suspicion, the defendant may 
challenge either the initial stop or the subsequent detention. 
 
Whether there was sufficient reasonable suspicion is a question of law. If the 
court determines there was not reasonable suspicion, then the evidence is 
suppressed and the prosecution has no case. 
 
Response   
 
Routine Traffic Stop 
 
The officer stops the driver for an observed traffic violation, either moving or 
nonmoving, which may not give the officer any reason to suspect impairment. 
For example, the driver is stopped for speeding or an expired registration. 
The stop is justified because the officer has probable cause to arrest for the 
traffic violation. 
 
Defendant may argue, however, that the officer lacked reasonable suspicion 
of driving while impaired to justify detaining defendant for investigation of 
DWI. 
 
Facts that support the officer's suspicion are developed through observations 
of the driver. 
 
Facts to support a finding of reasonable suspicion of impairment may include: 
 
• Responding inappropriately to the emergency equipment, such as failing 

to pull over immediately 
 
• Parking incorrectly 
 
• Physical observations such as odor of alcohol, bloodshot eyes, slurred 

speech 
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• Open containers or drug paraphernalia 
 
• Evidence that the driver vomited, urinated or defecated on them self 
 
• Inability to produce a license and registration although in the 

defendant’s wallet 
 
• Inappropriate responses to questions 
 
• An admission of drinking or drug use 
 
• Inappropriate demeanor, e.g., excessively belligerent or abusive to the 

officer 
 
Once the officer has developed reasonable suspicion of impairment, he or she 
is justified in detaining the subject for further investigation although the 
officer may not yet have sufficient facts to justify an arrest for impaired 
driving. 
 
Stopped For Suspicion of Impaired Driving 
 
In this scenario, the stop is actually based on the officer's suspicion that the 
driver is impaired whether or not the officer has seen a moving violation.  
Some examples which would support a finding of reasonable suspicion might 
include:  
 
• Weaving within one's own lane 
 
• Driving significantly slower than the posted speed limit 
 
• Stopping for an excessive length of time at a stop sign for no apparent 

reason 
 
• Failing to proceed when the light turns green 
 
• Following too closely 
 
• Wide turns  
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Unlike the stop based on a routine traffic violation, the officer must be able to 
articulate specific indicators of impaired driving which would justify stopping 
the driver.  
 
Once the officer has made the stop, their observations of the driver will 
determine whether the initial reasons for the stop can be confirmed and 
whether there is additional suspicion to justify detaining the driver for a 
further investigation of DWI. 
 
Example: 
 
• The officer pulls the driver over for going too slowly and stopping for an 

excessive length of time at the stop sign.  
 

When the officer speaks with the driver, however, the officer does not 
observe any other signs of impairment and the driver explains that they 
are looking for an address.  

 
While the officer was justified in making the stop, he or she no longer has 
sufficient reasonable suspicion to detain the subject.  

 
But suppose the officer observes an open container, smells alcohol on the 
driver's breath and the driver admits to having one beer. The officer may 
have sufficient reasonable suspicion to detain the driver for further 
investigation despite the driver's explanation about looking for an 
address.  

 
Prouse, 440 U.S. 648, requires that the officer be able to articulate specific 
facts that, combined with the reasonable inferences flowing from those facts, 
justify the stop and/or detention.  
 
Although the driver may contest or offer an alternative explanation for the 
officer's observations, such as bloodshot eyes from wearing contact lenses, 
those explanations should not defeat a finding of reasonable suspicion. 
 
Alternative explanations go to the issue of reasonable doubt, not reasonable 
suspicion. 
 
TIP:  Challenges to reasonable suspicion often arise in two ways: sobriety 
checkpoints and anonymous tips or citizen informants. 
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Sobriety Checkpoints 
 
The Supreme Court specifically determined that the use of sobriety 
checkpoints is constitutional in Michigan Department of State Police v. Sitz, 
496 U.S. 444, 110 S. Ct. 2481, 110 L. Ed.2d 412 (1990). 
 
However, several states have outlawed checkpoints on state constitutional 
grounds, holding that drivers may not be stopped without reasonable 
suspicion directed towards an individual driver. 
 
A few states have passed specific statutes authorizing sobriety checkpoints, 
which define the requirements for a legally permissible checkpoint.  
 
Others have interpreted their state constitution in accordance with the 
federal constitution. 
 
To survive a constitutional challenge, checkpoints should be established in 
accordance with a pre-determined plan and as part of an ongoing DWI 
enforcement effort. 
 
Decisions regarding site selection, procedures for stopping drivers, and 
operation and duration of the checkpoint should be made at the 
command/supervisory level. 
 
The more discretion given to the officers manning the checkpoint, the more 
likely the courts will find the checkpoint unconstitutional.  
 
Moreover, there should be adequate concern for the safety of officers and 
drivers. Any detention must be minimally intrusive.  
 
Even if the checkpoint is constitutional, an officer must develop reasonable 
suspicion of impaired driving within a short period of time to justify further 
detention of the driver for a DWI investigation. 
 
There is no "brightline" standard defining how long the detention may be. In 
Sitz, the drivers were detained approximately 25 seconds. 
 
Other courts have upheld a detention of as long as two to three minutes.  
However, the courts consistently refer to the permissible period of detention 
as “brief”. 
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There is a split of authority whether deliberate avoidance of a checkpoint 
constitutes reasonable suspicion to pull a driver over.  
 
Some courts have held that there must be an alternative route for citizens 
who do not want to go through the checkpoint; therefore, avoidance of the 
checkpoint does not constitute justification for a stop. 
 
Other courts have held just the opposite, finding that deliberate avoidance of 
the checkpoint is reasonable suspicion. 
 
Anonymous Tips And Citizen Informants  
 
Although law enforcement officers have always used citizen informants and 
anonymous tips to detain suspected DWI offenders, the increased use of 
cellular phones has increased this phenomenon. 
 
Information received from citizen informants and anonymous tips may be 
sufficient to provide reasonable suspicion for the officer to stop a car even 
though the officer did not see the violation. 
 
Anonymous Tips – An anonymous tip which simply describes the color, make 
or model of a car, gives a location, and states that the driver is impaired may 
not be sufficient to support a finding of reasonable suspicion to stop without 
the officer's independent observations of a traffic violation or indicia of 
impaired driving.  
 
This requires that the officer locate the car, follow it, and make observations 
before stopping the driver. 
 
Citizen Informants – The more information received from the informant that 
can be corroborated by the officer, the more likely the court will find 
reasonable suspicion. The willingness of the citizen to identify them self and 
to talk to the officer at the scene is helpful. 
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The more specific the informant is as to the car's description, identity of the 
driver, and the observations that made them believe the driver was impaired, 
the more likely the court will be to justify the stop based on the call even if 
the officer did not actually observe the driving pattern or violation.  If the 
information is conclusory or indefinite, the officer generally cannot rely on it 
to form a basis for reasonable suspicion. 
 
TIP:  Even when the court finds sufficient reasonable suspicion for the stop 
based on a tip, if the witness is not available for trial, the evidence is 
hearsay and may not be admitted. Some courts have allowed information 
given to law enforcement dispatch into evidence not for the truth of the 
matter (that the driver was impaired) but to explain the officer's conduct in 
stopping defendant. 

 
Probable Cause 
 
The officer lacked probable cause to arrest; therefore, the case should be 
dismissed. 
 
Issue   
 
An arrest is a "seizure" under the 4th Amendment and must be supported by 
probable cause. At what point does an officer have sufficient evidence to 
justify arresting the driver? 
 
Reasonable suspicion and probable cause are two ends of the same 
continuum, which begins with a decision to stop and detain a driver and ends 
with the arrest. 
 
Reasonable suspicion focuses on what circumstances exist to justify the stop 
and/or detention, while probable cause focuses on the evidence which 
supports the arrest. 
 
Unfortunately, courts have clouded the issue by using imprecise language 
when talking about the two concepts. 
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Response 
 
Probable cause requires that there be sufficient articulable facts for a 
reasonable person in the officer's position to believe that a crime has been 
committed by the suspect before the officer makes an arrest. 
 
Probable cause is based on the totality of the circumstances.  
 
The facts, which support a finding of reasonable suspicion, are also relevant 
to the probable cause inquiry and provide the foundation for further 
development of probable cause.  
 
The difference between the two concepts is in the quantity of the evidence. 
 
The courts have defined probable cause as the point when the facts and 
circumstances within the officer's knowledge and of which he or she has 
reasonably trustworthy information are sufficient to warrant a person of 
reasonable caution in believing that an offense has been or is being 
committed. 
 
At a suppression hearing, the facts and circumstances are to be judged from 
the officer's viewpoint, i.e. subjectively. 
 
Nevertheless, the officer's opinion that there was sufficient evidence to arrest 
must be objectively reasonable. 
 
Example:  
 
• An officer pulls a driver over for speeding.  
 
 During the course of the officer’s conversation with the driver, the officer 

smells alcohol on the driver's breath and notices the driver’s bloodshot 
eyes. 

 
TIP: If an officer does not smell alcohol, the driver may be otherwise 
impaired, i.e., drugs, prescription drugs, illness, etc.  If available, the officer 
should have contacted a DRE (Drug Recognition Expert) for further 
evaluation. 
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At this point the officer has probable cause to arrest for speeding but only 
reasonable suspicion that the driver is DWI. 

 
However, as the officer interacts with the driver, he or she notices other 
indicia of intoxication: slow, hesitant speech; difficulty producing a 
license and registration; inappropriate responses to questions; an open 
container at defendant's feet; increasingly belligerent behavior; failure to 
perform the field sobriety tests correctly or a refusal to take the tests. 

 
At some point during this interaction, the officer will have to decide when 
there is enough evidence to justify an arrest.  

 
There is no hard and fast rule as to when reasonable suspicion turns into 
probable cause. 

 
One or two signs, particularly if commonly associated with drinking, will 
generally be sufficient to support reasonable suspicion.  Several signs will 
be required to find probable cause. 
 
Even though the defendant may offer alternative explanations for the 
signs and symptoms of impairment observed, if those signs and 
symptoms are also indicative of impairment due to alcohol consumption, 
the court should find probable cause.  

 
Moreover, probable cause is not required to be proven beyond a 
reasonable doubt; there need only be sufficient evidence to justify a belief 
that the defendant was driving while impaired.  

 
However, the evidence which establishes probable cause to arrest is 
likely the most persuasive evidence of guilt. 
 

 The general rule is that an officer need only have reasonable suspicion of 
DWI to request a motorist to perform Standardized Field Sobriety Tests 
(SFSTs).  Defendant's performance on the SFSTs goes to the officer's 
development of probable cause. 

 
Jurisdictions which use preliminary breath tests (PBTs) usually confine 
the PBT results to the issue of probable cause and preclude use of the 
results at trial.  The use of a PBT should occur after conducting the 
SFSTs. 
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TIP:  Probable cause often becomes an issue if the defendant refused field 
sobriety tests and/or the evidentiary chemical test.  This is a popular motion 
by defense counsel because the court will never learn the results of the 
chemical test, and the court will make its decision based only on the facts 
developed by the officer before arrest. 

 
If the defendant refused SFSTs, the officer is then required to determine 
whether to arrest or let defendant leave.  
 
If an arrest is made, it is vital to have the officer explain every sign or 
symptom which supports the arrest decision. 
 
Otherwise, the court may find that the officer’s suspicion did not rise to the 
level of probable cause. 
 
If defendant performs the SFSTs but refuses the evidentiary chemical test, 
the defense will argue that the officer's observations do not support a finding 
of probable cause. Defense may challenge the validity of the tests given or the 
officer's observations of defendant's performance on tests.  
 
Miranda 
 
Admissions, statements and field sobriety tests should be suppressed because 
defendant was not given Miranda Warnings. 
 
Issue  
 
Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed.2d 694 (1966), 
held that the prosecution may not use a defendant's admissions or 
statements as evidence against the defendant which are the product of 
custodial interrogation unless defendant was first advised of, and knowingly 
and intelligently waived, his 5th Amendment privilege against self-
incrimination.  
 
Custodial interrogation is defined as questioning initiated by an officer after 
a subject has been taken into custody or otherwise deprived of their freedom 
of action in any significant way. 
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Miranda does not apply to statements that are unsolicited and spontaneous, 
those which are made when the defendant is not in custody, or to "non-
testimonial" evidence, such as performance on SFSTs or other behavioral 
evidence. 
 
Response   
 
Preliminary Investigation Is Non-Custodial 
 
In Berkemer v. McCarty, 468 U.S. 420, 104 S. Ct. 3138, 82 L. Ed.2d 317 
(1984), the Court recognized the applicability of Miranda to traffic stops but 
held that the preliminary investigation was not custodial even though the 
driver may be temporarily detained. 
 
In accordance with Berkemer, the majority of courts have held that routine 
questions and field sobriety tests are investigatory to determine whether a 
crime has in fact been committed. 
 
Generally, Miranda is not required until after field sobriety tests have been 
administered and defendant arrested. 
 
Any interview after the arrest requires the Miranda warning. 
 
The officer’s determination that the individual was not free to leave does not 
mean the defendant is “in custody” for purposes of Miranda, as stated above. 
Ultimately, it is the court’s determination, based upon an objective view of 
the facts, as to whether or not the person was “in custody”. 
 
Defense counsel may argue that the circumstances surrounding the stop 
indicate the defendant was not free to leave and, therefore, subject to 
custodial interrogation requiring suppression of all admissions or statements. 
 
In advocating that the defendant should have been given Miranda, defense 
counsel will try to move the point at which the officer determined defendant 
was not free to leave to the earliest moment in the officer/driver encounter.  
 
If the officer testifies that he or she felt they had probable cause to arrest 
based on the driving pattern alone and defendant was not free to leave from 
the moment they were pulled over, counsel will argue that defendant was "in 
custody" and should have been given Miranda. 
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Following Berkemer, this argument would fail under a federal constitutional 
analysis; however, it may have greater weight under a state constitutional 
analysis, particularly in those jurisdictions seeking to develop a body of state 
constitutional law or which have announced that the state constitution 
provides greater protection to its citizens than the federal constitution. 
 
A decision to arrest is based on the totality of the circumstances. 
 
During the preliminary investigation and field sobriety tests, the officer is 
gathering information to determine whether defendant is impaired. 
 
As long as the officer has reasonable suspicion to detain the defendant, he or 
she may conduct an investigation without violating Miranda. 
 
The officer's subjective belief that there was probable cause to arrest before 
the conclusion of all SFSTs would not turn the investigation into a custodial 
situation.  
 
"Probable cause" is an objective standard based on what a reasonable person 
in the officer's position would believe. 
 
Other courts which have considered this issue have found that defendant was 
not "in custody" when field sobriety tests were given. Thus, Miranda was not 
required to be given. 
 
Standardized Field Sobriety Tests Are Non-Testimonial 
 
This section generally applies to those field sobriety tests that are not part of 
the Standardized Field Sobriety Test battery, such as counting backwards or 
reciting the alphabet. Miranda warnings are to protect verbal (testimonial), 
not physical (non-testimonial) expression. 
 
Although in Pennsylvania v. Muniz, 496 U.S. 582, 110 S. Ct. 2638, 110 L. 
Ed.2d 528 (1990), the Court held that asking defendant the date of his sixth 
birthday was testimonial, the Court specifically declined to address whether 
the other verbal aspects of field sobriety tests, such as counting out loud, are 
testimonial. 
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Approximately half the states have addressed the specific issue whether field 
sobriety tests are testimonial.  
 
All states have found that the physical aspects of the SFSTs, such as 
standing on one leg or walking heel-to-toe, are non-testimonial.  
 
Two state supreme courts have held that verbal portions of the SFSTs, e.g., 
counting out loud or reciting the alphabet, are testimonial because they 
reveal beliefs or thought processes. 
 
Therefore, in Oregon and Florida, the verbal portions of the tests are subject 
to the 5th Amendment privilege against self-incrimination and Miranda 
must be given. 
 
In the absence of Miranda warnings or a waiver, an officer may not testify 
regarding the person's ability post arrest to count out loud, say the alphabet, 
give their middle name, or other verbal responses.  
 
Audiotapes of the field sobriety tests are not admissible and videotapes must 
have the verbal portions deleted. 
 
Typically, the state may still offer evidence regarding the physical 
characteristics of defendant's speech, e.g., it was slurred or difficult to 
understand. 
 
TIP:  Often the officer will conduct an interview with defendant after the 
evidentiary chemical test has been taken and this can be a problem.  The 
defendant should be given Miranda before this interview is conducted.  

 
Miranda requires that defendant make a knowing and intelligent waiver of 
their right against self-incrimination.  
 
The defense may argue that if defendant was as impaired as the officer 
testified, they could not possibly have made a knowing and intelligent waiver; 
therefore, all post-arrest statements should be suppressed. 
 
The prosecutor should look to the totality of the circumstances to determine 
whether the waiver was knowing and intelligent. What did defendant do or 
say that evidenced their understanding of the arrest? 
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For example: 
 
• Was the defendant able to respond appropriately to the officer's questions 

during the investigation? 
 
• Did the defendant attempt to follow the officer's instructions on the 

SFSTs? 
 
• Did the defendant ask appropriate questions? 
 
• Did the defendant say that their rights were understood? 
 
• Was defendant able to provide correct information about their name, date 

of birth, address, etc? 
 
Lack of Moving Violation or Crash  
 
Defendant was not violating any traffic law, nor did they cause a crash, 
therefore, they could not have been impaired. 
 
Issue  
 
In a DWI prosecution the issue is whether defendant was impaired to the 
degree that they were less safe as a driver than an unimpaired driver.  
 
A traffic violation is not a predicate to an impaired driving charge; the 
impaired driving is the offense. 
 
Response   
 
The prosecutor should educate the jury about the elements of a DWI case. 
The prosecutor should explain to the potential jurors that the state does not 
need to prove that defendant was drunk, that he or she drove poorly, nor that 
there was a crash, only that defendant was impaired to the degree that they 
could not operate the vehicle safely. 
 



 

 18

Evidentiary Chemical Tests and the Right to Counsel  
 
Defendant was not given an opportunity to consult with counsel prior to 
deciding whether to submit to the breath test. Evidence of either a refusal or 
the results of a test taken without the advice of counsel should be suppressed. 
 
Defendant was confused and believed they had a right to counsel before 
deciding whether or not to take the test, therefore, the refusal should be 
suppressed. 
 
Issue    
 
Does a defendant have the right to counsel prior to deciding whether to 
submit to the chemical test? If so, how far does that right to counsel extend? 
What must an officer do to protect defendant's right to counsel? 
 
Whether a DWI subject has a right to counsel prior to submitting to a 
chemical test is purely a matter of state law; there is no federal precedent.  
 
There is a split of authority among the states on this issue. 
 
Response   
 
No Right To Counsel  
 
The majority of states do not recognize the right to counsel prior to deciding 
whether to submit to the chemical test. 
 
Generally, states with implied consent laws hold that these laws are purely 
civil in nature. In these jurisdictions, if the defendant asks to speak with an 
attorney before deciding to submit to the chemical test, they must be told 
that their right to counsel does not apply at this stage of the procedure. 
 
If defendant persists in their request for counsel after being warned, the 
request is treated as a refusal. Even in these jurisdictions, if the defendant 
claims that they were confused about their right to counsel, the courts will 
generally not treat the request for an attorney as a refusal unless there is 
clear evidence that defendant was informed that their right to counsel does 
not apply to the decision to take the test. 
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Defendant's confusion most often arises as a defense when the officer gives 
Miranda prior to asking for the chemical test and then tries to explain that 
defendant does not have the right to consult with an attorney until after the 
test. 
 
Right To Counsel 
 
A minority of jurisdictions do recognize a right to counsel before deciding 
whether to submit to the chemical test; however, there are differences in 
approach. 
 
Some states base the right to counsel on an interpretation of the state 
constitution. 
 
Others have passed statutes granting the right in a DWI case but do not 
consider it a constitutional right. 
 
Where defendant has a right to counsel, the issue is how far that right 
extends.  
 
Defendant's right to counsel is satisfied when there is a reasonable 
opportunity to consult with an attorney prior to the decision to take the 
chemical test.  
 
The opportunity to consult with an attorney by phone is sufficient; the 
attorney need not be present at the actual administration of the test.  
 
However, if the defendant or their attorney requests that the attorney be 
present for the test, the officer may be required to wait for defendant's 
counsel when the request will not unreasonably delay the test or otherwise 
unduly interfere with other officer responsibilities. 
 
It is not necessary that defendant actually consult with counsel as long as 
they are provided with a legitimate opportunity.  For example, DWI statutes 
often require that a chemical test be given within a designated period of time 
after driving, usually two or three hours.  
 
Where defendant has been given the opportunity to call an attorney but has 
been unsuccessful in reaching one within the statutory time limits, they may 
be required to make a decision about taking the test without consultation. 
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An officer must provide a timely opportunity to consult and may not hinder 
the consultation. 
 
Generally, officers do not have an affirmative duty other than to give notice of 
the right to counsel, provide access to a telephone and directory, and allow a 
reasonable degree of privacy to make contact.  
 
Since the officer is required to keep defendant under observation to ensure 
that they do not eat or drink anything prior to the test, the officer is not 
necessarily required to leave defendant totally alone while they consult with 
counsel.  
 
TIP:  In the criminal proceeding, the remedy for violation of a defendant's 
right to counsel is suppression of the evidence, whether the evidence is a 
test result or the defendant’s refusal. Defense arguments that a violation of 
the right to counsel directly impinges on a defendant's right to a fair trial 
have been generally unsuccessful. 

 
Refusal as Evidence 
 
Evidence of defendant’s refusal to perform Standardized Field Sobriety Tests 
(SFSTs) or to take the evidentiary chemical test is compelled testimony. 
 
Therefore, the use of the refusal as evidence against the defendant violates 
the 5th Amendment privilege against self-incrimination. 
 
Alternatively, the refusal does not tend to prove that the defendant was 
impaired and should be suppressed as irrelevant. 
 
Issue  
 
The 5th Amendment 
 
A 5th Amendment analysis raises two questions: (1) Is the evidence 
testimonial? (2) Is it the product of compulsion?  
 
The 5th Amendment states “No person shall be compelled in any criminal case 
to be a witness against himself”. The courts have interpreted this phrase to 
mean that an accused cannot be required to testify or give testimonial 
evidence against himself.  
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The disputed evidence must be both testimonial and compelled to implicate 
the privilege against self-incrimination.  Evidence is testimonial if it reveals 
a defendant’s belief, knowledge, or state of mind.  
 
A refusal arguably reveals a defendant’s belief that if they submit to the 
tests, they will fail. 
 
Although the privilege against self-incrimination does not apply to physical 
evidence, an act need not be verbal to be testimonial.  Nodding or shaking the 
head in response to a question is testimonial. 
 
The defendant may argue that the refusal was compelled because it requires 
them to make a choice between two potentially incriminating responses: (1) 
taking the tests and risk failing, or (2) refusing and having the refusal used 
against them. 
 
Relevance 
 
Federal Rule of Evidence (FRE) 402 states that “Evidence which is not 
relevant is not admissible.”  
 
FRE 401 defines relevant evidence as “having any tendency to make the 
existence of any fact that is of consequence to the determination of the action 
more probable or less probable than it would be without the evidence.”  
 
State codes have similar provisions regarding the admissibility of evidence. 
 
Does the fact that the defendant refused to perform the SFSTs or take the 
chemical test tend to prove that they were impaired?  
 
Response   
 
Standardized Field Sobriety Tests 
 
5th Amendment 
 
The majority of jurisdictions ruling on this issue have held that field sobriety 
tests, including the verbal portions of the tests, are non-testimonial and 
evidence of defendant's performance does not violate their privilege against 
self-incrimination. 
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In considering whether a refusal is testimonial, these courts have analogized 
the refusal to the SFSTs themselves and found the refusal non-testimonial. 
 
Because the refusal is non-testimonial, it can be used against the defendant 
just as any other item of physical evidence. 
 
The evidence must be both testimonial and compelled to be a 5th Amendment 
violation. The issue of whether the refusal is compelled arises only if the 
court finds the refusal to be testimonial.  
 
In Allred v. State, 622 So.2d 984 (Fla. 1993), the Florida Supreme Court held 
that the verbal portions of the SFSTs were testimonial. 
 
However, in State v. Taylor, 648 So.2d 701 (Fla. 1995), the court held that a 
refusal to submit to SFSTs was not compelled, therefore, the refusal was 
admissible.  
 
The Virginia Court of Appeals also rejected the compulsion argument; 
however, the court also implied that it did not find the refusal to be 
testimonial. Farmer v. Commonwealth, 404 S.E.2d 371 (Va. Ct. App. 1991) 
(reh'g en banc). 
 
Massachusetts and Oregon have found the refusal both testimonial and 
compelled under a state constitutional analysis. 
 
In Commonwealth v. McGrail, 647 N.E. 712 (Mass. 1995), the court found the 
refusal testimonial because it communicated a defendant's belief that he 
would not pass the test. 
 
The court also found the refusal to be compelled. Since a defendant is not 
required to submit to SFSTs, use of the refusal enables the state to obtain 
evidence to which it would otherwise not have a right. 
 
In State v. Fish, 893 P.2d 1023 (Ore. 1995), the court found the refusal to be 
testimonial because it conveys a belief that defendant will fail. 
 
It is compelled because the defendant is forced to give evidence against 
themselves either by taking the SFSTs or refusing, both choices that are 
potentially incriminating. 
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Therefore, in Massachusetts and Oregon, evidence of refusal is inadmissible 
under the state equivalent of the 5th Amendment. This result is clearly a 
minority position. 
 
Relevance 
 
Two cases have addressed refusal of SFSTs.  They are: 
 
Griffith v. State of Texas, 55 S.W. 3d 598, 601 (Tex Crim. App, 2001), states 
“evidence of a defendant's refusal to perform field sobriety tests also is 
admissible and circumstantially relevant to the issue of intoxication.” 
 
Greenbough v. State of Oregon (2007), ruled that evidence of a refusal of 
either the field sobriety tests or the chemical test is admissible. 
 
Evidentiary Chemical Tests 
 
5th Amendment 
 
In Schmerber v. California, 384 U.S. 757, 865 S.Ct. 1826, 16 L.Ed.2d 908 
(1966), the Court held that the results of a blood test were neither testimonial 
nor communicative, thus, were not subject to the 5th amendment.  
 
Later, in South Dakota v. Neville, 459 U.S. 553, 103 S.C. 916, 74 L.Ed.2d 748 
(1983), the Court held that since a refusal to submit to a chemical test was a 
matter of choice, not compulsion, the 5th amendment privilege against 
compulsory self-incrimination was not implicated. 
 
The Court did not address whether the refusal was itself testimonial. 
 
The majority of states which have considered the issue follow the reasoning 
noted above.  
 
The 5th Amendment protection is limited to compulsory self-incrimination 
and since a refusal is a free choice, the 5th Amendment is not implicated. 
 
Since the refusal is not compelled, it does not matter whether it is 
testimonial. 
 
Therefore, the evidence of refusal is admissible and may be argued as a 
"consciousness of guilt". 
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A minority of states has held under the state constitution that a refusal is 
both testimonial and compelled.  
 
The compulsion exists because the defendant tends to incriminate them self 
by either refusing or taking the test. 
 
Relevance 
 
Another challenge to the admission of the refusal is on grounds of relevance.  
 
The common sense argument is that a defendant refuses to take the chemical 
test because it will confirm that they have had too much to drink and will 
test over the per se limit. 
 
A minority of courts have held that the refusal does not tend to prove 
impairment, therefore, it is not relevant. 
 
In addition, any probative value of the refusal is far outweighed by the 
potential prejudice. 
 
TIP:  In some jurisdictions, whether a refusal can be admitted into evidence 
is governed by statute. 

 
Alternative Explanations for Observed Signs of Impairment 
 
Most defendants will offer a host of alternative explanations in an effort to 
excuse or explain away the signs of impairment the officer observed. 
 
Defenses such as being fatigued, on medication, or suffering a diabetic 
reaction concede that the driver was impaired and corroborate the officer's 
observations.  
 
These defenses are offered as an excuse. 
 
Instead of impairment by alcohol consumption, which is illegal, the defense 
seeks to attribute the impairment to a cause which is either not illegal or 
which is designed to gain sympathy for the defendant.  
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For example, driving while excessively fatigued or ill to the point that it 
affects driving may be illegal, but it is usually a minor traffic offense as 
opposed to the seriousness of DWI.  
 
And in some jurisdictions, there may not be a law prohibiting driving while 
fatigued or ill. 
 
Other defenses challenge the existence of impairment and seek to explain 
away the officer's observations by offering explanations which do not 
demonstrate alcohol consumption or impairment: 
 
• defendant could not locate their driver's license because they were 

nervous,  
 
• defendant’s eyes are bloodshot because they wear contact lenses,  
 
• he has poor balance because of a bad back, etc. 
 
Diabetes 
 
Defense  
 
Defendant claims that they were not impaired by alcohol (illegal), but 
suffering from a diabetic reaction (not illegal). 
 
Issue  
 
With the diabetes defense, the defendant is admitting that they were 
impaired but offering a legally recognized excuse.  
 
There are several issues of which a prosecutor should be aware when 
attempting to rebut a diabetes defense. 
 
It is important to recognize that there are two types of diabetes: Type I 
(insulin dependent) and Type II (non-insulin dependent). 
 
Insulin dependent diabetics take insulin injections to lower blood sugar, as 
their pancreas generates little or no insulin.  
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Type II diabetes results when there is insufficient insulin production to 
maintain blood sugar at normal levels.  Type II diabetes is usually controlled 
through diet and/or oral medication. 
 
This defense is generally raised with a Type I diabetic, but may be raised by 
a Type II diabetic. 
 
When a diabetic does not eat regularly or enough, they may suffer from low 
blood sugar or hypoglycemia/insulin reaction.  Hypoglycemia will occur even 
more quickly if a diabetic drinks without eating.  
 
The symptoms of an insulin reaction may be similar to a person under the 
influence of alcohol: slurred speech, uncoordinated movements, confusion, 
and an alcohol-like odor on the breath (acetone).  These symptoms would be 
more likely to occur if a Type I diabetic were having an insulin reaction. 
 
An additional complication is that the diabetic defense also includes a ready-
made explanation for high breath test readings.  The defense claims that 
acetone emitted by the defendant’s breath interferes with and creates an 
artificially high breath alcohol result.  
 
The National Highway Traffic Safety Administration (NHTSA) issued a 
report in September 1985 regarding acetone interference in breath alcohol 
measurement.  NHTSA's report concluded that diabetics with a higher than 
normal acetone level usually suffer from "uncontrolled" diabetes (inability to 
maintain blood sugar at normal levels or non-diabetic levels), which would 
make the true diabetic too sick to drive and would generally require 
hospitalization. 
 
Diabetics with their condition under control would not generate significant 
enough amounts of acetone on their breath to interfere with a breath alcohol 
measurement.  A non-insulin diabetic is unlikely to even emit acetone from 
their breath.  Moreover, most of the current breath test devices have the 
ability to screen for interferants such as acetone.  The instrument will record 
the presence of an interferant and abort the test. 
 
Response  
 
To determine if the defendant may have a valid diabetes defense, a law 
enforcement officer should do the following:  
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• Check for medic alert bracelet or medical indicators that support that 

they are diabetic. 
 
• Check for evidence of diabetic maintenance equipment (Dial-a-Pump 

pens, syringes, etc.).  
 
• Ask if they suffer from any medical conditions requiring on-going 

treatment. 
 
• Did defendant seek medical treatment at the time of incarceration? 
 
• Ask if the defendant is an insulin or non-insulin dependent diabetic. 
 
Fatigue 
 
Defense  
 
"I wasn't impaired by alcohol. I was just tired.” 
 
Issue  
 
What is the cause of defendant's impairment?  
 
DWI statutes specifically require that impairment be caused by ingestion of 
alcohol or drugs or a combination of drugs and alcohol.  Therefore, if 
defendant can persuade the trier of fact that fatigue was the cause of their 
impairment, they cannot be convicted under a DWI statute. 
 
Response  
 
It is important to realize that a defendant who claims fatigue is not really 
challenging the officer's assessment of impairment; they are merely offering 
an alternative explanation for that impairment.  
 
Most DWI cases contain evidence of defendant's drinking in addition to the 
observations of impairment, such as the odor of alcohol on the defendant's 
breath or open containers in the car.  Therefore, a defendant usually will not 
deny alcohol consumption, but will claim that they drank only a minimal 
amount, the classic "two beers" defense. 
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Did the defendant offer the fatigue excuse to the officer at the scene?  If so, 
what did the officer do to determine if fatigue was a factor? 
 
Did the officer ask or note in the report how long it had been since defendant 
last slept?  Stress the impairment observed.  
 
If defendant testifies, get them to admit that driving while fatigued is unsafe. 
 
Examine them about just how much they had to drink, if only to confirm the 
minimal amount told the officer.  
 
Get the defendant to admit that people do not drink alcohol to stay awake. 
 
Common sense says that alcohol has a more pronounced effect on a fatigued 
driver.  
 
Medication 
 
Defense  
 
“I was not impaired by alcohol. I was on medication.”  
 
Issue  
 
Again, defendant is not actually contesting impairment, only its cause.  
 
In states which prohibit driving under the influence of alcohol, drugs, or any 
combination of alcohol or drugs, being under the influence of medication is 
not a legal defense.  However, it has tremendous factual appeal to jurors who 
may not believe that a person taking medication should be prosecuted at all. 
 
Response  
 
Did defendant tell the officer they were on medication at the time of the 
arrest?  Usually, officers will ask if the defendant was ill, injured or on 
medication of any type that would influence their ability to perform field 
sobriety tests.  If the defense surfaces for the first time at trial, jurors will 
likely see it as untrue. 
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Find out all you can about the medication that defendant claims to have been 
taking.  Check the Physician's Desk Reference (PDR) for information about 
effects: specifically, if there are warnings about drowsiness, driving while 
taking the medication, or combining the medication with alcohol or other 
drugs.  
 
Pin down the amount and when it was taken in relation to driving.  Ask if 
they read the package inserts and if they warn against driving or about 
drowsiness as a side effect. 
 
If it is a prescription medication, what warnings was defendant given about 
possible impairing effects?  Were they warned against combining the 
medication with alcohol or other drugs? 
 
There will likely be independent evidence of alcohol consumption, such as the 
odor.  Did defendant admit drinking, even in small amounts?  Stress the 
warnings against combining the medication and alcohol.  
 
The prosecution may call a DRE or another expert witness to testify about 
alcohol and drug combinations.  Although jurors may be sympathetic to 
someone on medication, they will not be if it can be shown that defendant 
was irresponsible in not following the directions.  Stress the dangerousness of 
combining alcohol with even over-the-counter medications. 
 
TIP:  Defenses which rely on excuses such as medication are designed 
primarily to appeal to the natural tendency of jurors to put himself or 
herself in a DWI defendant’s place. 

 
Part of any effective DWI prosecution is educating the jurors to the 
seriousness of impaired driving.  People on medication are under an 
obligation to ensure that they do not endanger the safety of themselves or 
others on the highway. 
 
Physical Condition 
 
Defense  
 
Defendant was not impaired. He or she suffers from a physical condition 
(back or leg injury, overweight, foot/knee problems, etc.) which causes them 
to lose balance, or be unable to stand on one leg. 
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Issue  
 
Unlike the excuses, defendant is not admitting to impairment.  
 
While conceding that the officer observed what appeared to be impairment, 
defendant is offering an explanation unrelated to the impairment.  The issue 
is simply whether defendant was impaired. 
 
Response  
 
A DWI arrest is based on the totality of the circumstances.  It is unlikely that 
the only evidence of DWI is defendant's performance on the SFSTs or their 
inability to walk or stand without difficulty.  
 
Usually, the first things noticed by the officer are the driving pattern, the 
odor of alcohol, bloodshot eyes, slurred or incoherent speech, or an inability to 
produce a license. 
 
The officer should be prepared to articulate their observations which may 
contradict the defendant’s claim of physical disabilities.  Was defendant's 
physical problem explained to the officer and what did the officer do to 
corroborate it?  Was the defendant given field sobriety tests that would not be 
affected by the condition, such as the finger-to-nose? 
 
Results of the HGN test are particularly critical in these types of cases.  If 
defendant suffers from an alleged medical condition, are they on medication 
which may contribute to the impairment? 
 
Remind officers that jurors will observe defendant's appearance and 
demeanor in court.  If the defendant testifies and claims to suffer a chronic 
back ailment which causes balance problems, were any balance problems 
observed as they walked around the courthouse?  Officers should be reminded 
to watch and listen to the defendant in any post-arrest proceedings, and 
correlate those observations with those made during the arrest. 
 
TIP: If defendant offers these explanations in a pre-trial motion to suppress 
or dismiss for lack of probable cause, remember, to establish probable cause, 
the officer need only have reasonable ground to believe that a crime had 
been or was in the process of being committed.  
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TIP:  The officer is not required to eliminate all other possible explanations 
for the behavior. 

 
Nervousness 
 
Defense  
 
Defendant was not impaired, just nervous. 
 
Issue  
 
Was defendant impaired or were the officer's observations consistent with a 
nervous person? 
 
Response  
 
It is certainly natural that someone who has just been stopped by an officer 
would be nervous, particularly if that person had been drinking.  
 
Point out all of the evidence that supports defendant's impairment, which 
would be unaffected by their nervousness: driving pattern, odor, slurred 
speech, presence of HGN, etc.  
 
Horizontal Gaze Nystagmus 
 
Defense  
 
Evidence of Horizontal Gaze Nystagmus (HGN) should be suppressed 
because the test is not scientifically reliable and/or the officer is unqualified 
to administer and interpret the test. 
 
Issue  
 
There have been numerous challenges to the admissibility of HGN as a field 
sobriety test. 
 
Courts have varied in their approach to its admissibility depending upon the 
standard for admissibility of scientific evidence in a given jurisdiction.  It is 
essential for prosecutors to know the standard in their jurisdictions.  
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In general, the defense will argue that HGN is a scientific test that either (1) 
does not meet the Frye standard of "general acceptance", or (2) that there is 
insufficient indicia of reliability to be admissible under Daubert/FRE 702.  
 
The third challenge focuses not on the test itself but the ability of the officer 
to administer and interpret the test results. 
 
Courts have typically responded to HGN challenges in one of the following 
ways:  
 
• HGN meets the Frye test, 
 
• HGN meets the more relaxed standard under Daubert/FRE 702, 
 
• HGN is neither new nor novel and requires only a showing of relevance, 

or  
 
• the prosecution has failed to carry its burden of proof in demonstrating 

that HGN meets the required criteria for admissibility.  
 
Only the Mississippi Supreme Court has found that HGN “is not generally 
accepted in the scientific community.” Young v. City of Brookhaven, 693 So.2d 
1355 (Miss. 1997).  The basis of the court’s decision is unclear since no Frye 
hearing was held.  
 
Other courts which have rejected HGN have done so on the basis that the 
officer's testimony alone is insufficient to demonstrate scientific reliability. 
 
Response 
 
Frye 
 
In Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579, 113 S. Ct. 2786, 
125 L. Ed.2d 469 (1993) the U.S. Supreme Court held that Federal Rule of 
Evidence (FRE) 702 had replaced Frye as the standard for the admissibility of 
scientific evidence. 
 
Nevertheless, a number of states continue to adhere to the "general 
acceptance" standard enunciated in Frye even when the state has adopted the 
Federal Rules of Evidence. 
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In jurisdictions maintaining Frye, an evidentiary hearing should be held to 
determine if HGN meets the requirement of general acceptance in the 
relevant community. 
 
In State v. Superior Court (Blake), 718 P.2d 171 (Ariz. 1986), the Arizona 
Supreme Court held that HGN meets the Frye standard of admissibility. 
 
Blake remains the seminal case on the admissibility of HGN under Frye. 
 
Daubert/FRE 702 
 
Several states have held HGN scientifically reliable under the more relaxed 
standard set by the Federal Rules of Evidence and the equivalent state 
evidentiary rules. 
 
The Federal Rules favor admissibility of all relevant evidence.  
 
If evidence is admissible under Frye, it is also admissible under FRE 702. 
 
In Daubert, the Court held that FRE 702 governs the admissibility of 
scientific evidence. 
 
However, even under FRE 702, the proponent must establish some degree of 
scientific reliability.  
 
The Court listed several factors relevant to determining scientific reliability: 
 
• can the theory or technique be tested,  
 
• has it been subject to peer review,  
 
• what is the known or potential rate of error and,  
 
• is there "general acceptance". 
 
The listed factors are not exclusive nor does the presence or absence of any 
one factor determine admissibility. 
 
If the science or methodology has gained "general acceptance" under Frye, it 
will also meet the FRE 702 standard.  
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The difference is that the proposed scientific evidence does not need to be 
generally accepted to be admissible under FRE 702. 
 
HGN Is Not Scientific And No Showing Of Scientific Reliability Required 
 
A few courts have declined to rule on the basis of scientific reliability, 
treating HGN solely as a field sobriety test with observable and objective 
signs. 
 
Several courts have determined that HGN is well established, not new nor 
novel, and therefore, no evidentiary hearing is required. 
 
Officer’s Qualifications 
 
Once the court allows HGN evidence, the prosecution must establish that the 
officer is properly trained to administer the test and that the test was 
administered in accordance with that training. 
 
Individual states may require that an officer be certified to administer the 
test. 
 
Many officers maintain logs of every HGN test they give, the arrests made 
and the actual BAC. 
 
This can be powerful evidence in demonstrating both the reliability of the test 
and the officer’s proficiency in administering the test and interpreting the 
results. 
 
Evidentiary Hearings 
 
A number of states have found HGN admissible for at least one purpose, 
either probable cause or substantive evidence of impairment.  
 
The majority of courts find HGN admissible, but for prosecutors admission is 
a question of foundation. 
 
An increasing number of courts appear willing to take judicial notice of 
HGN's scientific reliability.  
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This is a minority position, however, and if there are any doubts about a 
court’s willingness to take judicial notice, request an evidentiary hearing 
with expert witnesses who can establish the scientific basis for the test as 
well as the ability of the officer to administer the test in the field and 
interpret the test results. 
 
In the states which have rejected HGN, the courts have specifically held that 
the prosecution failed in its burden to establish reliability, not that the test 
is unreliable. 
 
But see Young v. City of Brookhaven, 693 So.2d 1355 (Miss. 1997). In this 
case, the prosecution attempted to admit HGN based solely on the arresting 
officer's testimony without first establishing the reliability of the test through 
the use of expert witnesses or submitting to the court case law and scientific 
literature validating HGN. 
 
Limitations On The Use Of HGN 
 
Even where the courts have accepted HGN evidence, the purposes for which 
it may be admitted vary.  
 
HGN is not a substitute for the chemical test and, in the absence of a 
chemical test, courts will not allow the officer to testify as to what the 
defendant's BAC was based on HGN. 
 
If, however, defendant submitted to an evidentiary breath or blood test and 
now challenges the result, the court may allow the officer's opinion to 
corroborate the test result. 
 
Some courts have limited HGN evidence to a determination of probable cause 
or some evidence of alcohol consumption.  Others allow it as substantive 
evidence of impairment. 
 
Other Causes Of Nystagmus 
 
Be aware that Nystagmus can be induced by things other than alcohol or 
drug use.  
 
Alcohol or drug induced Nystagmus is only one cause of Nystagmus. 
 
Neurological dysfunction, for example, may cause Nystagmus. 
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As with all field sobriety tests, alternative explanations for the officer's 
observations go to the weight of the evidence and not its admissibility. 
 
A small percentage of the population will demonstrate nystagmus at 
maximum deviation. 
 
However, the other clues - lack of smooth pursuit and an angle of onset prior 
to 45 degrees - will not be present. 
 
Since the other clues are not observed, the officer should find that HGN was 
not present. 
 
Among other things, spinning a person around rapidly or irrigating the ears 
with either hot or cold water may induce nystagmus. 
 
The defense may try to confuse the issue by referring to these other causes of 
nystagmus.  
 
None of the alternative methods of inducing nystagmus are likely to occur 
outside of a laboratory setting and are, therefore, irrelevant. 
 
The common sense response to these other methods of inducing nystagmus is 
that there is no evidence that defendant had hot and cold water poured in 
their ears, or that they were spun around rapidly.  
 
It is also important to note that the Nystagmus ceases rapidly when induced 
by these means. 
 
For example, a defendant who was in a crash may claim that the car spun 
around several times during the crash and this caused the nystagmus.  
 
This type of nystagmus passes rapidly and would not be observable by the 
time the officer administered the HGN test. 
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Field Sobriety Tests 
 
Defenses  
 
The development of the Standardized Field Sobriety Test (SFST) battery, i.e., 
Horizontal Gaze Nystagmus, the Walk-and-Turn, and One-Leg Stand tests 
have given rise to several potential defenses: 
 
• If the officer did not use the SFSTs, the tests should be suppressed 

because these other tests have not been scientifically validated. 
 
• If the standard battery was used, the SFSTs are based on scientific 

principles and are subject to admissibility under either the Frye standard 
or the state equivalent of FRE 702. 

 
• If the standard battery was used, the tests were not given strictly in 

accordance with the National Highway Traffic Safety Administration 
(NHTSA) guidelines and are, therefore, inadmissible. 

 
Issue   
 
In the 1970's, NHTSA contracted with the Southern California Research 
Institute (SCRI) to study the field sobriety tests then in use, choose the tests 
that had the greatest potential for demonstrating impairment which could be 
easily administered in the field, and develop a standardized test battery.  
 
As a result of this study, Horizontal Gaze Nystagmus, the Walk-and-Turn 
and One-Leg Stand tests were recommended as the most reliable tests to 
predict when a subject's BAC is over .10.  Subsequently, these three tests 
were adopted by NHTSA as the recommended battery of tests.  
 
In addition to the tests themselves, a protocol was developed for 
administering the tests, hence the term “standardized.”  The issue is whether 
any field sobriety test provides sufficiently reliable information to the 
arresting officer that he or she can reasonably conclude that the defendant 
was impaired.  The issue is pertinent to both an inquiry on probable cause to 
arrest as well as the use of FST results as substantive evidence of 
impairment.  The issue is particularly likely to arise when the defendant has 
refused the chemical tests and performance on the field sobriety tests is the 
strongest evidence of impairment.  
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When challenging the standardized test battery, there is an additional issue 
concerning the "scientific" nature of these tests. 
 
Response 
 
Non-Standardized Tests 
 
Courts have long held that even lay persons can detect and express an 
opinion about impairment.  It is considered common knowledge that alcohol 
causes physical and behavioral changes that are readily observable.  
 
Some of the familiar signs of impairment include lack of balance, poor 
coordination, exaggerated movements, poor motor skills, slurred speech, and 
inability to follow directions.  Field sobriety tests merely allow the officer to 
make observations about these typical signs of impairment. 
 
There are a number of field sobriety tests that officers routinely administer 
other than the three recommended tests.  Although these tests have not been 
subject to the rigorous examination of the standardized tests, they are still 
useful in assisting an officer in determining impairment. 
 
The officer should be prepared to testify about their experience in giving the 
particular tests that were administered, whether he or she has given them to 
impaired as well as unimpaired persons, the differences between how 
impaired and unimpaired individuals perform the tests, and how the 
defendant performed. 
 
Standardized Tests 
 
After thorough and controlled testing, the Horizontal Gaze Nystagmus, Walk-
and-Turn, and the One-Leg Stand were identified as the best field tests to 
determine alcohol impairment over .10.  
 
Defendants have argued that the SFSTs are scientific, and thus subject to a 
determination of admissibility as scientific evidence under state law.  
Obviously, SFSTs rely on the well-known fact that alcohol ingestion causes 
observable physical and mental reactions in the human body.  SFSTs are 
analogous to observations of personal behavior.  The scientific principle upon 
which they are based is neither new nor novel and therefore should not be 
subject to the Frye standard. 
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Tests Not Administered According To NHTSA Guidelines 
 
Not all law enforcement agencies which have adopted the Standardized Field 
Sobriety Tests use the NHTSA scoring method.  For example, on the Walk-
and-Turn test, NHTSA scores the failure to touch heel-to-toe as one clue no 
matter how many times the defendant fails to touch heel to toe. 
 
If the officer does not administer the test as prescribed, it should be treated 
as a non-standardized exercise or task and it still provides information to the 
officer about impairment.  The officer should be prepared to explain why the 
test was not administered in the standardized manner. 
 
Field sobriety tests are based on common knowledge that alcohol ingestion 
causes observable physical and behavioral reactions.  A common defense 
strategy is to argue that the SFSTs do not show driving impairment.  
 
Be prepared to testify about driving skills.  For example, a driver needs to be 
able to see the red light, process the information that they need to stop, judge 
the distance they are from the intersection so that they can respond in time, 
etc.  Be prepared to testify about the skills you are looking for the defendant 
to be able to perform in the field sobriety tests.  
 
Among other things, SFSTs are designed to help assess the defendant's 
ability to do multiple, simple tasks simultaneously (divided attention tasks), 
comprehend and follow simple instructions (process information), to maintain 
physical control, and to judge reaction times. 
 
Substantial Compliance Issue 
 
The Ohio Supreme Court held in Ohio v. Homan, 732 N.E.2d 952 (Ohio 2000), 
that standardized field sobriety tests conducted in a manner that departs 
from the methods established by NHTSA "are inherently unreliable" and 
thus inadmissible.  
 
TIP:  A brief on the substantial compliance issue is available online at the 
National Traffic Law Center. 
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The majority based its decision on a portion of the NHTSA DWI Detection 
and Standardized Field Sobriety Testing Participant Manual that states "if 
any one of the standardized field sobriety test elements is changed, the 
validity is compromised."  Obviously, officers should strive to fully comply 
with NHTSA's guidelines when administering standardized field sobriety 
tests. 
   
However, should deviations occur, prosecutors should be prepared to argue 
that any deviation goes to the weight of the evidence, not its admissibility. 
 
This argument is consistent with the preface of the NHTSA SFST Participant 
Manual, which states that the procedures outlined in the manual describe 
how SFSTs should be administered under ideal conditions, and that ideal 
conditions do not always exist in the field.  The preface goes on to state that 
variations from ideal conditions may have some affect on the evidentiary 
weight given to the results, but this does not necessarily make SFSTs invalid. 
 
Courts in Florida, Georgia, Hawaii, Illinois, Pennsylvania, Tennessee, Texas, 
Wisconsin and Wyoming have reviewed the admissibility of field sobriety 
tests that assess physical coordination and have held that deviations in the 
administration of the tests, including departing from NHTSA's guidelines, 
should not result in the suppression of test results.  
 
In reaching this conclusion, these courts have found that field sobriety tests, 
including the walk-and-turn and the one-leg-stand, are simple physical 
dexterity exercises that can be interpreted by the fact-finder through common 
sense and experience.  Thus, even if NHTSA's guidelines were not 
substantially complied with when the tests were administered, the tests still 
have evidentiary value and should be considered by the court. 
 
Incomplete Arrest Report 
 
Defense  
 
Defendant either attempts to show that the officer is lying when they testify 
about information not in the report or that the officer was intending to arrest 
defendant from the beginning so never wrote down anything favorable to 
defendant.  
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The defense will argue: 
 
• That a truly competent officer would have written down every little detail 

which supports the arrest. 
 
• The officer’s superiors will read the report and the officer knew he or she 

may have to come to court to testify from the report.  
 
• Wouldn't the officer want it to be as complete as possible? 
 
• The officer has had hundreds of encounters with citizens and probably 

several other DWI arrests between the time of this arrest and the trial.  
 
• If the information the officer testifies to is not in the report, how can the 

jurors be sure the officer really remembers?  
 
• Maybe the officer has confused this case with another. 
 
• The officer's failure to note favorable information about the defendant in 

the report shows that he or she was planning to arrest from the moment 
they contacted the defendant, therefore, the motives are suspect. 

 
Issue  
 
This defense is an attack upon both the officer's competence and credibility.  
It attempts to shift the focus from the defendant and their actions to the 
officer. 
 
Response   
 
The officer must establish the purposes of the arrest report, one of which is to 
help recall an arrest which took place months before the trial.  
 
TIP:  These problems can be minimized with effective preparation. 

 
It is not intended to list everything that happened, only those details which 
are pertinent to the officer's decision to arrest. 
 
Defense attorneys often point out the absence of signs of impairment, e.g., 
defendant's speech was not slurred.   
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Although there are many common traits that DWI drivers share, no 
defendant will exhibit every impairment indicator.  Normally, if the officer 
failed to note a sign of impairment, it is because they did not see it.  An 
absence of slurred speech does not negate the other signs the officer observed. 
 
Defense counsel also stress that the officer did not write down anything that 
was favorable to defendant in the report, such as that they parked correctly 
after being pulled over.  
 
The fact that defendant may have been able to do some things correctly does 
not mean that they were not impaired.  The American Medical Association 
reports that all persons are impaired at a BAC of .05 or greater whether or 
not obvious signs of impairment are observable. 
 
TIP:  In the pretrial interview, the officer will be asked to clarify any 
omissions or discrepancies in the report.  

 
The officer should be prepared to be questioned about the report on cross-
examination.  Ordinarily, the prosecution would not ask about the report on 
direct examination but wait until the report has been called into question.  If 
it becomes necessary to explain the report, the prosecutor may rehabilitate 
the officer on redirect. 
 
The following are samples of a few questions that could be asked on redirect: 
 
• When was this report prepared? 
 
• Why do you write a report? 
 
• Have you listed everything related to defendant's arrest in this report? 

Why not? 
 
• You testified on cross-examination that defendant pulled over to the curb 

correctly in response to your overhead lights. 
 
• Why isn't that noted in your report?  
 
• Did you take into account what the defendant did correctly in your 

decision to arrest? 
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• You testified that the area where the SFSTs were given was well lighted, 

however, there is nothing in your report which references lighting 
conditions. 

 
• How do you recall the lighting conditions? 
 
• Do you have an independent recollection of the defendant? 
 
• Do you recall the arrest without your report? How?  
 
The Phantom Driver 
 
Defense  
 
In a single car crash, the most common defense is that defendant was not the 
driver. 
 
Issue   
 
What evidence is there to substantiate that defendant was the driver in the 
absence of an eyewitness who can place defendant behind the wheel of the 
car?  
 
Response   
 
Did defendant tell the officer at the scene that he or she was not the driver or 
is this a story which has surfaced only at trial?  If the defense is raised at 
trial, the jury is likely to see it as a lie.  
 
Point out in closing that the logical time to raise this issue is at the scene 
when defendant is being arrested for a crime they did not commit and when 
the officer had the opportunity to investigate and exonerate defendant. 
 
Whether or not defendant told the officer that they drove, it is important the 
officer testify regarding the investigation and all evidence that support the 
conclusion that defendant was the driver. 
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• Was the defendant still in the car and in what position? 
 
• Is the defendant the owner of the car or the logical person to have been 

driving, e.g., is it defendant's parents' car? 
 
• Was there any evidence to suggest that another person had been in the 

car and left the scene, e.g., footprints leading from the scene? 
 
• Were there witnesses who came upon the scene immediately after the 

crash and did they see anyone else in the area? 
 
• Did defendant identify the other driver?  
 
• Was the driver a friend or some unknown person that defendant met at 

the bar the night of the crash? 
 
• Is defendant's explanation about the driver consistent with the evidence? 

Did it make sense? 
 
• Where were the keys, in the ignition or in defendant's possession? 
 
• Was defendant at the scene or had he or she left?  
 
• If defendant was located away from the scene, did he or she lead officers 

to the scene or indicate knowledge of the location of the crash? 
 
• Did defendant try to leave when the officer arrived? 
 
• What physical evidence exists? For example: 
 
 " What was the position of the driver's seat in relation to defendant's 

height? 
 
 " Did defendant sustain any abrasions or injury consistent with being 

the driver, such as bruising from the steering column, seatbelt 
abrasions, and injuries from broken glass or hitting the windshield? 

 
 " Check for blood, tissue or hair transfers to the vehicle interior. 
 
 " Did defendant have knee injuries from contact with the dashboard? 
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 " Are there items on the passenger seat and/or floor negating the 

likelihood of a passenger? 
 
Local Legal Issues 
 
This section can be devoted to discussing local defense or prosecution issues. 


